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IN THE OXFORD COUNTY COURT No. G5QZ39E7
 
 

Oxford Combined Court Centre 
St Aldates 

Oxford 
OX1 1TL 

 
Wednesday, 7 April 2021 

 
 
 Before: 
 
 HER HONOUR JUDGE MELISSA CLARKE 
 
 
 
 
B E T W E E N :  
 
 
 NEIL WILLIS Claimant/Respondent 
 
 -  and  - 
 
 OFFLEY PLACE HOTEL Defendant/Appellant 
 
 
 
 
 __________ 
 
 
THE CLAIMANT/RESPONDENT appeared in Person. 
 
MR G. SPENCE-JONES (instructed by Michelmores LLP) appeared on behalf of the 

Defendant/Appellant. 
 
 __________ 
 

 
 J U D G M E N T 
 
 ( v i a  C l o u d  V i d e o  P l a t f o r m )  
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JUDGE CLARKE:  

 
 

1 This is an appeal by the defendant from an order of Deputy District Judge Stonham of 6 
November 2020 determining a claim brought by Mr Neil Willis who was the bridegroom in 
a planned wedding to take place at the appellant’s venue, Offley Place Hotel, on 21 March 
2020.  In fact, the arrangements that had carefully been put in place for a wedding followed 
by a reception, both to take place at Offley Place Hotel, were thrown into some confusion on 
20 March 2020 which was when the Prime Minister made, effectively, first lockdown 
announcements in relation to the 2020 COVID-19 pandemic.  I am going to put this 
neutrally; it happened that the reception did not happen at Offley Place Hotel on 21 March 
as planned although a brief wedding ceremony did, and a reception instead took place at a 
different hotel on that day with those arrangements having to be made by the Claimant and 
his fiancée – now wife - at the very last minute. 

2 Mr Willis, I understand, had paid all of the sums which were due to be paid to the hotel 
pursuant to the wedding services contract between them and so he brought a claim for return 
of the sums which he had paid.  At the small claims trial before the Deputy District Judge on 
6 November 2020, the judge found as a fact that the wedding services contract between the 
parties had been frustrated.  He considered and gave judgment in relation to what the effect 
of that was.  I am just going to read extracts from the relevant paragraphs of the transcript of 
judgment of the Deputy District Judge.  At para.10, he set the scene: 

“Mr Willis says he wants all the money back less a small amount for costs.  
The defendant says there should be some allowance for their expenses they 
put into getting this contract ready to be performed.  They argued it as a 
share of the overheads which the whole business has.  This is one way of 
looking at it.  Mr Willis says it will be only the perishable items that would 
not be usable and that that does not even include the wine which did not 
have to be uncorked.” [quote unchecked] 

3 He then went on and this is the key paragraph, I think, para.11: 

“I am quite satisfied that, in reality, the defendant has put a lot of investment 
into this event, the planning, the time spent with the couple et cetera and 
getting it ready but that is not, in my view, and understanding of the law, a 
remedy of frustrated contract.  It is not open to those who are unable to 
perform their obligations to offset their costs against what the claimant can 
recover unless the claimant had some benefit from those things.  These 
commitments and money spent in terms of staff, premises, et cetera, are 
items which the claimant has seen no benefit of.” [quote unchecked] 

So he did not provide for any sums to be retained by the appellant in relation to those 
elements of overhead and other costs expended. 

4 I gave permission to appeal on a single point, whether the Deputy District Judge misdirected 
himself as to the effect of the Law Reform (Frustrated Contracts) Act 1943 (“the 1943 
Act”).  It seems to have been given the wrong year in the typing of the permission to appeal 
order but that has not confused anyone.  The appellant’s position is a simple one, which is 
that that direction which the Deputy District Judge gave to himself in para.11of the 
transcript of his judgment is incorrect as a matter of law, because of the provisions of s.1(2) 
of the 1943 Act.  That has been set out very clearly in the appellant’s skeleton argument.  



 

OPUS 2 DIGITAL TRANSCRIPTION  2 
 

S.1(1) of the 1943 Act provides that where a contract governed by English law has been 
frustrated, the following provisions of s.1 shall apply.  S. 1(2) provides that any sums paid 
or payable to any party shall be recoverable but then it includes a proviso which I am going 
to read: 

“Provided that, if the party to whom the sums were so paid or payable 
incurred expenses before the time of discharge in, or for the purpose of, the 
performance of the contract, the court may, if it considers it just to do so 
having regard to all the circumstances of the case, allow him to retain or, as 
the case may be, recover the whole or any part of the sums so paid or 
payable, not being an amount in excess of the expenses so incurred.” 

5 The appellant, who is represented today by Mr Spence-Jones, submits that the Deputy 
District Judge in para.11 of his judgment effectively held that it was a necessary condition 
of the 1943 Act for Mr Willis to have obtained a benefit in order for any deductions to be 
made, whereas it is clear from reading s.1(2) of the 1943 Act that there is no such condition.  
Mr Spence-Jones has also put before me an authority in the form of Gamerco SA v ICM Fair 
Warning (Agency) Ltd & Anor [1995] EWHC 1 (QB) which sets out how to approach s.1(2).  
All that really does is, I think, take that proviso and split it into numbered subsections, 
which assists clarity but does not provide any further guidance about how to apply it.   

6 Mr Willis is here in person as the respondent.  He asks me to uphold Deputy District Judge 
Stoneham’s finding.  He does not really make any legal submissions on the appellant’s 
submissions relating to misdirection.  I appreciate that he is not a lawyer, but I think even if 
he was a lawyer, he would have taken probably the same approach that Mr Willis the lay 
person has taken, which is not to argue against the fact of a misdirection because I think it is 
clear that the Deputy District Judge did misdirect himself, and I so find. The Deputy District 
Judge was wrong to direct himself that the appellant could not offset its costs against what 
the respondent could recover, unless the respondent had some benefit.   Mr Willis instead 
focuses his submissions on the sums sought to be retained by the appellant.  

7 The appellant submits that that misdirection is a material one, because there are good 
indications within that judgment that the Deputy District Judge, if he had properly directed 
himself, would have reached different conclusions about what the appellant would have 
been permitted to retain out of the sums paid by Mr Willis. He points the Deputy District 
Judge’s discussion about the position of the appellant, who he describes as in a very 
invidious and difficult position. He notes that the virus is causing losses, quite severe losses, 
that have to fall somewhere and that each case is different, et cetera, but he goes on at 
para.14 to note that the appellant has a lot of other expenses he cannot recover and expresses 
sympathy, I think, explicitly, in his judgment for the position that the appellant finds itself 
in.  

8 I accept the appellant’s submission that this was a material misdirection and that justice 
demands a different conclusion. It seems to me that by misdirecting himself in that way, the 
Deputy District Judge closed the door to properly exercising his discretion about whether, in 
all the circumstances of the case, the appellant should be allowed to retain all or some 
portion of the sums paid to reflect its incurred expenses. 

9 If the Deputy District Judge had directed himself properly so as to understand that it was not 
necessary that Mr Willis needed to obtain a benefit in order for retentions to be made, then it 
seems to me inevitable that he would have looked more closely at the retentions that were 
sought and he would have made specific factual findings about whether those had been 
incurred before the time of the discharge of the contract, whether those were incurred in or 
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for the purpose of the performance of the contract, and then would have considered whether 
in all the circumstances of the case it would have been just to allow the appellant to retain 
all or part of them.  What that means is that this matter needs to be considered afresh with 
the proper direction in mind. 

10 The next question then for me is how that should be considered afresh.  Should it be 
remitted to the court below or is that something which I could or should do?  Both the 
appellant and the respondent say that they would just like this matter to be sorted out today.  
I put specifically to those before me today that if there are factual findings that need to be 
made and if the Deputy District Judge saw the witnesses for each of the parties and heard 
the cross-examination and submissions that were made then surely, he is in a much better 
position to do that than I am.  Both parties were acting in person in the court below, so Mr 
Spence-Jones was not instructed or present, although Mr Willis was.  Mr Spence-Jones 
reminds me this was a small claim, there was no formal cross-examination, and there was no 
formal swearing in of parties under oath.  The document which is mostly relied upon by the 
appellant as setting out details of the overheads does not appear to have been attached to any 
witness statement so there is no witness evidence to support or explain it.  It does not appear 
to be supported by documentary evidence in the form of, for example, the receipts for 
business rates or other evidence.  He submits that the Deputy District Judge would have 
simply heard submissions and made decisions and I can do the same thing today.  Mr Willis, 
as I say, also says he would like the matter just to be dealt with today and asks me to deal 
with the matter myself and not remit it back to the court below, although I have made clear I 
will only be able to do as best I can on the evidence which is available to me. 

11 So my decision so far is that the appeal is allowed because the Deputy District Judge 
misdirected himself in law.  The matter needs to be reconsidered in relation to quantum and 
I accede to both parties’ requests that I deal with that now rather than remit it below for the 
reasons of costs proportionality, time, and finality of litigation. I have heard the submissions 
that Mr Willis wants to make about the sums which the appellant seeks to retain.  I have not 
entirely heard the submissions for the appellant so I will go on to hear those now.   

L A T E R 

12 There are a number of things that I have to do and I have to consider.  I have to establish, 
first of all, whether the appellant has incurred expenses before the discharge of the contract 
and secondly whether those expenses were incurred in or for the purpose of the performance 
of the contract. As Mr Spence-Jones submits, and I do not think that Mr Willis disagrees 
with that, there are necessarily overheads, costs, and expenses relating to running a wedding 
venue generally and also specific costs which the appellant says it has incurred in relation to 
planning for this wedding at this venue.  The appellant wishes to withhold sums which it 
says are firstly a proportionate slice of the overheads and secondly the other costs it has 
incurred for the claimant’s wedding which are direct costs mostly relating to food. 

13 Taking the second question first, have the category of costs claimed been incurred in the 
performance of the contract or for the purposes of the performance of the contract?  I am 
satisfied that overhead costs have been incurred in part for the performance of the contract 
with Mr Willis but also in part for the performance other contracts for the hire of venue and 
events at Offley Place. The direct costs, to the extent that the appellant can satisfy me they 
have been incurred at all, I am satisfied have been incurred for the purposes of the 
performance of the specific contract with Mr Willis. 

14 What about whether the actual costs claimed have been incurred at all? Looking at the 
specific schedule which the appellant has produced, I am told that that has been created by 
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the company accountant.  I am entitled to take judicial notice of what is in the accounts of 
the appellant which are published on the Companies House website, although that judicial 
notice only extends to noting that those accounts are filed in the form they are shown to be 
in, not that those accounts are correct or that they have been correctly calculated. I have had 
a quick look at the accounts of the appellant for 2019 and I can see that the £80,000 rent 
which is shown in the schedule of overheads also appears in those accounts.  I can see the 
number of staff in the accounts broadly accords with the value of staff costs that has been 
put in the schedule of overheads. There is nothing that I can see in the schedule of overheads 
which is contradicted by a quick glance at the accounts.  I do not think that Mr Willis is 
taking any particular issue with the figures put on overheads because, as he very fairly says, 
he no basis to assess them.  However, he also does not seek to argue that £986,000 for the 
total annual running costs of a large wedding and conference venue like Offley Place is 
something which is so out of kilter with what he would expect that I should treat that figure 
with any suspicion, and so I do not. 

15 The next figure on which the appellant relies is the proportion of its business which relates 
to weddings. It has attributed a figure of 75 per cent to its wedding business and it says 
about 25 per cent is used for other events such as corporate business.  Again, I do not 
understand Mr Willis to take any particular issue with that and it seems to me that there is 
no reason for me to doubt it.   

16 There are, of course, a number of ways that you can look at overheads and say, “How do we 
attribute it?”  A financial or a forensic accountant might go through and say that the 25 per 
cent business which is not attributable to weddings is, in fact, very much more or less 
lucrative, but I have no evidence on the point. So in terms of the amount of overhead which 
is said relate to wedding business, being £740,000, I am satisfied that that is a fair 
approximation and that therefore, in relation to this contract, those overheads have been 
incurred, in part, for the purposes of performance of this contract as well as all the other 
weddings which the appellant hosts. 

17 The way that the appellant has apportioned a share of overheads to Mr Willis’s wedding 
seems to me to be a logical one.  It has said, “Let us have a look at the value of the proposed 
Willis wedding against the value of our overall wedding income for that financial year and 
apply that pro rata to the annual running costs which we say are attributable to the wedding 
business itself, i.e. 75 per cent of the overall costs.”  

18 So it is logical.  There could be arguments, I suppose, with how that is done and Mr Willis 
has run several.  I think his best argument is that a smaller wedding like his is a less heavy 
user in relation to some of the overheads than other larger functions. For example, the bulk 
of the overheads relates to the cost of permanent staff and his point is that a very small event 
does not need such a large staff. The counter-argument is that the venue does need those 
staffing levels, and this venue is the venue that he booked, but I do think there is validity in 
his point that a very large function will utilise a proportionately larger share of overheads in 
terms of staffing costs, property wear and tear, use of a larger proportion of the venue 
spaces, utilities etc than a much smaller one.  Taking all of this into account I think the 
attributable costs of overhead which the appellant seeks is logical and understandable, and 
although I think perhaps be reduced a bit to about £6,000 to reflect the very small size of 
this wedding compared to other functions that they have there.   

19 In relation to the direct costs, this expenditure is supported by a large number of invoices 
which Mr Willis has gone through. He has pointed out a number of items which he says do 
not relate to his contract, but I accept those invoices show the purchase of a large number of 
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goods, and it is not the appellant’s case that all relate to Mr Willis’s planned wedding. I 
cannot find any obvious errors with the estimate of those costs. 

20 The question then is whether it is just in all the circumstances to allow the appellant to retain 
the whole or part of the sums which were paid by Mr Willis.  I have read carefully the 
Deputy District Judge’s judgment and he has highlighted a number of factors which struck 
him.  Of course, from listening to the evidence he may be aware of other circumstances of 
the case that he would have taken into account had he carried out this exercise, but the 
parties have specifically asked me to do this job and so I will do the best that I can.  The 
circumstances of the case include the high level of overheads.  Although Mr Willis says that 
nothing that happened after 21 March should be taken into account, which is when he 
should have had his reception at this venue, I disagree with him.  I think the circumstances 
of the case do include the fact that his wedding was planned on a date which was at the very 
beginning of the months-long pandemic lockdown during which the venue could not be used 
for anything at all.  The business shut down overnight and through the peak season for 
weddings. That, and the fact of the inevitable financial hardship which was caused to this 
business and many others like them, is something I take into account because as Mr Spence-
Jones submits, the appellant could not mitigate the loss or amortise these overheads by 
holding more and bigger weddings later on that financial year.  They had no business at all 
in the following months. 

21 I also take into account the very last-minute nature of the frustrating event and the fact that 
really all of the work had been done for the wedding, safe for the last minute preparation 
and the actual events of the day. All of the organisation, all of the buying and the vast bulk 
of the preparation had been completed.  That goes both ways because although all of the 
work had been done by the appellant, equally, that meant that the stress and the hardship 
that was caused to Mr Willis and his wife must have been extraordinary especially as the 
circumstances at that time - in fact, as we have seen throughout the pandemic - are that the 
Prime Minister went on television and announced restrictions in general terms but it was not 
entirely clear what the detail of the restrictions would be and what the legislation would look 
like, until the legislation was published later.  So these were very stressful periods for Mr 
Willis and his future wife.  He was left in the very strange situation where the appellant 
refused to hold the reception believing it was not in accordance with the law as just 
announced on the television by the Prime Minister, but another venue did hold the reception 
believing it was in accordance with the law. The Deputy District Judge found that the 
uncertainty around the announcement was sufficient to frustrate the contract. Mr Willis and 
his future wife had all the extraordinary stress of finding and moving the wedding reception 
to that new reception venue, but being unable to remove the actual wedding ceremony 
because of licensing provisions and still having to hold the wedding ceremony at the 
appellant’s venue although it had refused to countenance holding the wedding reception.  So 
I do not underestimate the stress and upset and confusion caused to Mr and Mrs Willis. 

22 Mr Willis makes the point that he had to incur costs, firstly, by way of what seems to have 
been a collateral contract to hold the wedding ceremony at the appellant’s venue for which 
he was charged £600.  No doubt there is a little bit in there which can be attributed to 
overheads.  He also had to pay, I think, £1,900 to the new reception venue and no doubt also 
paid a contribution to the overheads of that venue within that price.  He says all of the time 
that he and his wife spent add up as well.  He adds another almost £3,000 for that. He lost 
sums which he had paid directly for eg musicians who were not willing to move to a 
different venue. So those really are the circumstances of the case and, of course, the fact that 
there were food costs, food which had been bought by the appellant and which could not be 
used.  Mr Willis says that they could have put it in the freezer but that seems to me to be 
rather speculative. I have no evidence about whether that was possible. 
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23 So, taking all of that into account, and taking as the bottom-line figure for the attributable 
costs, maybe about £6,000, and adding the direct food costs on top, it seems to me that a 
significant proportion of that does need to be paid or should be retained by the appellant but 
not all of it for all of the reasons that I have given.  This is really an exercise of my 
discretion.  It seems to me that where I probably come out is about two thirds/one third to 
the appellant and the respondent.  So, of those attributable costs, I think a fair amount is 
£4,000 to be retained by Offley Place plus the costs of the food.  I am going to round that to 
£4,500. 

24 I know Mr Willis will be disappointed with that.  He did concede during his submissions 
that he thought about £2,000 might be fair.  That is because he is asking to be paid in 
relation to his time organising the wedding and I do not really think that is appropriate 
although I have taken the stress and inconvenience he and his wife have suffered into 
account in the broad brush account I have attempted to assess fairly.   

 

JUDGE CLARKE:  Is that right, Mr Spence-Jones?  Where does that----  What does that do to 

the -- the overall figures: 

MR SPENCE-JONES:  Thank you, your Honour.  Can I just confirm; essentially, the -- the present 

judgment sum is for 8,800.  So you would be varying it. 

JUDGE CLARKE:  Yes. 

MR SPENCE-JONES:  And you’re allowing Offley to retain is it two thirds of their 7,000? 

JUDGE CLARKE:  So for the attributable running costs, I -- I would award that at £4,000 and in 

relation to the direct costs, food, I -- I would allow £500.  So that’s £4,500 for that but also, 

we have to take into account the £600 which -- which I think is -- was -- was ordered to be 

paid in relation to the wedding ceremony which I’m obviously not disturbing. 

MR SPENCE-JONES:  Okay.  Yes.  So that -- that’s because the current judgment sum is 8,200.  

So are you adding that 600 on so it would be equivalent of 5,100 is deducted----  So to 

8,800, subtract 5,100---- 

JUDGE CLARKE:  Yes. 

MR SPENCE-JONES:  -- and that would be the new judgment sum? 

JUDGE CLARKE:  Yes, which is 3,700, is it? 

MR SPENCE-JONES:  So I’ve got----  Did you say 3,400? 

JUDGE CLARKE:  Sorry, is it 8,000----? 

MR SPENCE-JONES:  So -- so the cost of the wedding is 8,800. 

JUDGE CLARKE:  Yes. 

MR SPENCE-JONES:  If we are---- 

JUDGE CLARKE:  8,800 minus 5,100 is 3,700, isn’t it? 

MR SPENCE-JONES:  Yes.  Yes, your Honour.  Sorry. 

JUDGE CLARKE:  Yes. 
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__________ 
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