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HER HONOUR JUDGE BACKHOUSE:  

1. I am dealing with an appeal by the Claimant against a decision by DDJ Omoregie (as 
he then was) on 10.4.19.  Permission to appeal was granted by HHJ Hellmann on 
20.7.20. DDJ Omoregie struck out the claim which was for credit hire charges incurred 
following a road traffic accident on 2.5.17. The Claimant had already made through the 
Portal a claim for personal injury only arising from the same accident, which had been 
settled. I have a transcript of the Deputy District Judge’s judgment. 

2. The grounds of appeal are quite lengthy and include background information, a 
chronology, and then two main grounds of appeal which are sub-divided into further 
grounds.  The two main grounds are, firstly, that ‘the learned judge erred in law and/or 
in the exercise of his discretion in striking out the claim.  Insufficient weight was given 
to the extensive communications between the hire company, Auxillis, and the 
Defendant, and/or their agent, Validus, who were dealing with the hire claim’. 

3. This is a reference to the fact that from the outset, different organisations were dealing 
with the different aspects of this Claimant’s claim, namely the personal injury and the 
hire charges.  Ground two is that ‘the learned judged erred in law and/or in the exercise 
of his discretion in failing to give sufficient weight to both the overriding objective and 
the binding case law dealing with the principle of whether or not a set of proceedings 
will amount to an abuse of process’. 

4. Those grounds were settled by counsel in June 2019, but not by Mr Williams QC, who 
appears before me today for the Appellant.   

5. Mr Williams has recently been instructed and has settled a detailed skeleton argument.  
Mr Ferguson, who appears for the Respondent, and who also did not appear before the 
Deputy District Judge, takes grave issue with the skeleton argument, saying that what 
is sought to be advanced is a wholly different appeal. I have heard quite a lot of 
argument on that preliminary issue. 

6. Mr Williams candidly accepts that he has, perhaps for the first time, focused more 
clearly on the two potential routes under which this claim could have been struck out, 
namely whether it had been compromised by the settling of the PI claim, and secondly, 
whether it was an abuse of process.  He does make submissions in his skeleton on the 
compromise issue, and he accepts that that is a new point.   

7. I agree that that is a new issue.  The grounds of appeal have not been amended, and no 
permission has been sought to do so, and I do not consider that I should consider that 
issue today. 

8. In relation to the abuse of process argument, in my judgment the grounds of appeal I 
have read out put the matter very broadly, alleging that the DDJ erred in law and/or in 
the exercise of his discretion.  One specific example is given in terms of the alleged 
extensive communications.  Mr Ferguson objects to Mr Williams focusing in his 
skeleton argument on what the Protocol for Low Value Personal Injury Claims in Road 
Traffic Accidents (‘the Protocol’) says.  He submits that this is a new argument, but it 
seems to me that in a case like this, the court and the parties must be taken to have been 
aware of the provisions of the Protocol.  It would be artificial, in my judgment, to 
exclude consideration of what the Protocol says.  Now, it may be that what was 
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submitted to the Deputy District Judge in relation to the Protocol is not how Mr 
Williams puts the matter, and if that is the case then we will examine it as we go through 
this appeal hearing, but I do not propose to exclude consideration of the Protocol at this 
stage. 

9. Objection is also taken to Mr Williams relying on a very recent Court of Appeal 
decision in Cable v Liverpool Victoria [2020] EWCA Civ 1015, which deals, amongst 
other things, with the issue of whether striking out a claim automatically follows a 
finding of abuse.  Obviously, that authority was not before the Deputy District Judge, 
being decided some time after his decision.  Mr Williams again candidly accepts that 
those instructing him should perhaps have applied to amend the grounds of appeal.  
They have not, and whilst it is a well-known case, it seems to me that I would be wrong 
to take that case specifically into consideration on this appeal.   

(See separate transcript for proceedings) 

10. To repeat, I am dealing with an appeal against a decision of DDJ Omoregie on 10 April 
2019, to strike out a claim by the Claimant, Mr Osei-Wusu Poku, for credit hire charges 
arising from an accident on 2 May 2017.   

11. Permission to appeal was given by HHJ Hellmann on 20 July 2020.  For some reason, 
this appeal seems to have taken an extraordinarily long time to get to today’s hearing. 

12. Mr Williams QC, appears for the Appellant Claimant and Mr Ferguson appears for the 
Respondent Defendant.  The Respondent Defendant is a Ms Abedin, but it appears that 
the driving force is Southern Rock, her insurers.   

13. The chronology of this matter is set out in a number of places, including in DDJ 
Omoregie judgment, which I will read it out because it is important.  The accident was 
on 2 May 2017, and on 10 May, there was an intimation to Eldon Insurance, the 
Defendant’s claims handlers, of an intention to bring a claim for credit hire.  The 
Claimant entered into a hire agreement with a company known as “Auxillis”.   

14. On 23 May 2017 Eldon sent an intervention letter to the Claimant’s representatives, 
offering a hire car to the Claimant at lower cost.  Hire ended on 25 July 2017 and on 26 
July, Eldon instructed Validus to negotiate the hire claim.  Validus on 8 August wrote 
to Auxillis requesting details of the hire claim, and on the very same day, Auxillis sent 
a request for payment of the hire claim to Validus.   

15. On 4 September 2017 the Defendant’s representatives made a payment to eSure 
Insurance, that is the Claimant’s insurers, for damage to the Claimant’s vehicle.  On 5 
September 2017, solicitors IMe Law initiated a claim under the Protocol by submitting 
a claims notification form (‘CNF’) to the Portal. 

16. On 14 September 2017 the Defendant admitted liability through the Portal.  On 
25 October a stage two pack was submitted claiming damages in respect of the personal 
injury claim as the only head of loss.  An offer to settle the PSLA claim was made in 
the sum of £1,700 and that was accepted.   

17. The only aspect of the chronology which seems to me to be important and which is not 
mentioned in DDJ Omoregie’s judgment is that on 27 November 2017 Auxillis sent a 
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letter before action to Eldon in respect of the hire charges.  On 30 November Eldon 
wrote to Auxillis to confirm that they would not be making any offers in respect of the 
hire claim, as the claim had been compromised by acceptance of the offer through the 
Portal. 

18. On 11 December 2018 the Claimant issued the claim with which I am concerned for 
the hire claim, which was in excess of £26,000.  A lengthy defence was filed on 11 
January 2019, raising what I might call the usual credit hire issues, but also alleging an 
abuse of process, and on 11 February 2019 the Defendant applied to strike out the claim.  
That application was supported by a witness statement from a Mr Michael Brown, of 
DAC Beachcroft, which I have read.  It was responded to by the Claimant’s trainee 
solicitor in a witness statement which I have also read.   

19. I have a transcript of the proceedings before DDJ Omoregie at which different counsel 
appeared: Ms Ayres for the Defendant and Mr Kaye for the Claimant.  I do not have 
their skeleton arguments. 

20. The grounds of appeal are lengthy.  I will simply read out what I might call the headline 
grounds, which are then amplified in subsequent paragraphs: 

‘1) the judge erred in law and/or in the exercise of his discretion in striking out the 
claim.  Insufficient weight was given to the extensive communications between the 
hire company, Auxillis, and the Defendant, and/or their agent, Validus, who were 
dealing with the hire claim; 

2) the judge erred in law and/or in the exercise of his discretion in failing to give 
sufficient weight to both the overriding objective and the binding case law, dealing 
with the principles of whether or not a set of proceedings will amount to an abuse 
of process.’ 

21. Both counsel today have given me lengthy skeleton arguments, for which I am grateful, 
and have referred to a number of authorities.  I decided at the beginning of this hearing 
that the Appellant would not be able to put forward new grounds of appeal in relation 
to the issue of compromise, since that was not raised in the original grounds, nor would 
reference be made to the recent Court of Appeal authority in the case of Cable v 
Liverpool Victoria.  However, I decided that reference would have to be made to the 
Protocol since it is referred to in DDJ Omoregie’s judgment, and indeed in the 
Defendant’s witness statement in support of the application. 

22. I remind myself that this appeal is a review of the DDJ’s decision and not a rehearing 
of the application.  I also remind myself that the test for an appeal under CPR52.21 is 
whether the decision of the court below was wrong or whether the decision was unjust 
because of a serious procedural or other irregularity in the proceedings in the lower 
court.  In this case it is alleged that the DDJ was wrong. 

23. I fully accept what Mr Ferguson presses on me, which is that the appeal court should 
be slow to interfere with the decision of the court below.  Mr Ferguson draws my 
attention to the notes in the White Book at 52.21.5 which say: 

‘There are some cases where the first instance judge has made a decision which 
involved the assessment and balancing of a large number of factors, for example 
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determining whether an action constitutes an abuse of process.  Such a decision is 
not an exercise of discretion, because there is only one right answer to the question 
before the judge.  The Court of Appeal is reluctant to interfere with such a decision.  
However, the Court of Appeal will interfere if the judge has taken into account 
immaterial factors, omitted to take into account material factors, erred in principle 
or come to a decision that was impermissible.’ 

24. As Mr Ferguson pressed on me, I have read the two County Court decisions in the case 
of Hillier v Southern Rock Insurance, which involved, as I understand it, the same 
insurer parties, and which was on very similar facts, although not, in my judgment, on 
all fours with this case, as Mr Ferguson would contend. I will say more about that in a 
minute.  That was a decision of DDJ Shedden initially, striking out the claim, and of 
HHJ Murdoch on appeal, upholding her decision.  However, whilst County Court 
decisions can be persuasive, it seems to me in this field, as in many others, each case 
turns very much on its own facts. 

25. Mr Williams, in his skeleton argument, has set out in some detail the somewhat 
complicated structure of the Protocol to demonstrate that it is envisaged within the 
Protocol that claims for credit hire, and other what are termed “vehicle damage claims”, 
may well not form part of a claim under the Protocol, at least initially. 

26. Whilst it is possible for credit hire claims to be included in a Protocol claim, they can 
remain outside it until such time as the personal injury claim is either settled or not 
settled, and indeed the Protocol makes specific provision for what should happen in 
each case.  If the PI claim does not settle, paragraph 7.51 onwards applies; if it does, 
paragraphs 7.59 and 7.60 apply. 

27. In this case, the PI claim settled, so that had other matters not intervened, under 
paragraph 7.60 if the additional damages, namely the credit hire claim were not agreed, 
‘the Claimant may start proceedings under Part 7 in relation to the additional damages’.  
However, the most important part of the Protocol, on which attention focused in the 
court below and in this appeal, is paragraph 6.4, which reads: 

“A claim for vehicle-related damages will ordinarily be dealt with outside of the 
provisions of this Protocol under industry agreements between relevant 
organisations and insurers.  Where there is a claim for vehicle-related damages, the 
Claimant must: 

(1) State in the CNF that the claim is being dealt with by a third party; or 

(2) (a) Explain that the legal representative is dealing with the recovery of 
these additional amounts in the CNF; and  

(b) attach any relevant invoices and receipts to the CNF or explain when 
they are likely to be sent to the Defendant.” 

28. It is not in dispute that in this case, IMe, dealing with the PI claim, did not do either.  
Instead it ticked the boxes in the CNF which said that the Claimant did not need, and 
had not had, a hire car. 
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29. There is no evidence why that was done, or not done, but on any reading, that was 
wrong.  It is also not in dispute that IMe, in the stage two settlement pack, as I have 
already said, only put forward an offer for the personal injury element, and in relation 
to hire charges specifically said that no claim was being pursued, without further 
annotation. 

30. In his judgment DDJ Omoregie referred to paragraphs 7.5(1) and 5(4) of the Protocol.  
During the course of this hearing, counsel have agreed that what he must have meant 
to refer to is paragraphs 7.51 and 7.54, since there are no subparagraphs to 7.5 in the 
Protocol.  In any event, in my judgment, reference to those paragraphs – 7.51 and 7.54 
– was plainly wrong, since they apply if the PI claim does not settle, and, as I have said, 
that was not the case here.  It may be that the DDJ was misled by reference to 7.51 and 
7.52 in the Defendant’s solicitor’s witness statement. 

31. A further point I would make in relation to the Protocol is what the DDJ says in 
paragraph 41 of his judgment, which is: 

“41. In my view, it was reasonable for the Claimant to have raised all heads of loss 
as required under the protocol. The fact that the Claimant had given an 
indication as to hire some time in July or August 2017 does not in any way 
remove the responsibility to comply with the requirements of the protocol. 
There is a requirement for litigation to be conducted justly and at a 
proportionate cost.” 

32. If the DDJ was saying there, as he appears to be, that it is a requirement to include the 
hire claim within the Protocol, in my judgment he was wrong, since it is plain from the 
Protocol that that does not need to be done, at least initially.  However, it is the case, of 
course, that the CNF should be completed properly if a hire claim is to be pursued at 
some later point. 

33. I will now deal with the question as to whether the DDJ made any ruling in relation to 
the issue of whether the claim had been compromised.  That was one basis on which 
the application to strike out was made, and indeed in the Defendant’s witness statement, 
which reads rather more like a skeleton argument, reference is made to the law on 
compromise.   

34. The DDJ was not, in my judgment, very much aided in considering forensically this 
issue of compromise by the submissions he received from counsel who appeared before 
him.  His reasoning appears from paragraphs 37 of his judgment onwards.  Before that, 
there is an exposition of the background and chronology, the submissions he has 
received from both parties and reference to the test in Johnson v Gore Wood [2002] 
UKHL 65: 

“37. In considering the application to strike out the claim as an abuse of process, 
I have considered whether or not the hire claim was compromised by the 
settlement reached within the MoJ portal process and whether the Claimant 
is bound by that settlement.” 

35. Whilst telling us that he has considered it, he does not, in my judgment, at any point 
thereafter go on to tell us what decision he reached on that question.  The remaining 
eight or nine paragraphs of his judgment all focus very much on matters of abuse of 
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process, the issues of compliance with the Protocol, delay, the need for litigation to be 
conducted proportionately, the overriding objective, and so on. 

36. As Mr Williams says, the whole tenor of the judgment is of a judge considering how to 
exercise his discretion, and it does not grapple at all with the elements of compromise, 
which if found, would extinguish any claim.  This is in stark contrast to DDJ Shedden’s 
judgment in Hillier, where she makes very clear findings about a compromise offer and 
acceptance. 

37. In my judgment, DDJ Omoregie’s judgment was entirely based on an abuse of process 
argument, and it is clear that he had well in mind the test in Johnson v Gore Wood, 
which the parties below and before me agree is the test now for Henderson-type abuse 
arguments.  I should read out the classic modern statement from Bingham L: 

“The bringing of a claim, or the raising of a defence in later proceedings, may, 
without more, amount to abuse if the court is satisfied (the onus being on the party 
alleging abuse) that the claim or defence should have been raised in the earlier 
proceedings, if it was to be raised at all…. It is, however, wrong to hold that because 
a matter could have been raised in earlier proceedings, it should have been, so as 
to render the raising of it in later proceedings necessarily abusive.  That is to adopt 
too dogmatic an approach to what should, in my opinion, be a broad merits-based 
judgment, which takes account of the public and private interests involved and also 
takes account of all the facts of the case, focusing attention on the crucial question 
whether, in all the circumstances, a party is misusing or abusing the process of the 
court by seeking to raise before it the issue which could have been raised before.” 

38. Mr Williams has also helpfully taken me to dicta of Clark LJ in Dexter v Vlieland-
Boddy [2003] EWCA Civ 14, summarising the principles to be derived from the 
authorities.  In particular, the court will rarely find that the later action is an abuse of 
process, unless the later action involves unjust harassment or oppression of the other 
party or parties. 

39. The DDJ certainly referred to Johnson v Gore Wood and the need for a broad merits-
based assessment.  The evidence before him from the Defendant indicated that it was 
putting its case squarely on a failure to follow the Protocol, which, as Mr Ferguson has 
argued again today, is a self-contained code.  The Defendant says that the requirements 
under paragraph 6.4 are mandatory, and indeed the way in which it was put by the 
Defendant’s solicitor in paragraph 36 of his witness statement, is as follows: 

“The Defendant’s submission is, therefore, that not only ought the Claimant to have 
brought the claim for hire within stage two of the Protocol, it was required to do 
so, and having failed to adhere to the Protocol rules, had failed to act with 
reasonable diligence and, therefore, the bar on the present action is absolute.” 

40. The statement goes on to say in terms that the Defendant was aware of a putative car 
hire claim and that it had received the invoice for the charges incurred.  It is important 
to note that nowhere in the witness statement is there any assertion by the Defendant of 
any reliance on the representations in the CNF, or in the stage two pack, that no hire 
claim was being pursued.  It is not said that the Defendant was taken by surprise by the 
claim for credit hire and there is no allegation of any oppression, although Mr Ferguson 
says that the mere bringing of this claim is oppressive.  There is also no suggestion that 
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the Defendant has, in any way, been prejudiced by the delay in bringing this claim; 
indeed, delay is not referred to at all in the witness statement. 

41. It is apparent from the DDJ’s judgment that he was very exercised by the delay in 
bringing the claim for hire charges.  He discussed this at length with counsel for both 
parties, trying to elicit an explanation for it which was not forthcoming, and at least in 
his discussions with counsel, although not in his judgment, he referred to the Defendant 
being “taken by surprise by the claim”, although, as I have said, there was no evidence 
of that. 

42. In my judgment, the emphasis on the delay was an irrelevant consideration, since it was 
not an issue that had been raised, and the application was put squarely on the basis of 
the failure to comply with paragraph 6.4, and the filling in of the stage two pack. 

43. I should also say that it seems to me that paragraph 42 of his judgment is wrong, when 
it says: 

“42. …The Claimant has not provided any explanation as to why the hire claim 
had not been pursued after August 2017. The Claimant simply did nothing 
until nearly 14 months after the claim had been settled.” 

44. That is not strictly true since, as I have said, there was the letter before action on 27 
November 2017.   

45. Mr Ferguson places great emphasis on the fact that on two occasions the Claimant’s 
legal representatives stated that no hire claim was being pursued, on each occasion 
backed up with a statement of truth.  That is clearly a serious matter, which the DDJ 
was entitled to take into account.  I have had regard to the case of Richards, which the 
Respondent took me to, in which it was said that the proper completion of a CNF is 
extremely important, although that was in the context of a claim for fundamental 
dishonesty.   

46. However, in my judgment, the DDJ did not, despite referring to Johnson v Gore Wood, 
conduct the necessary broad merits-based judgment, taking into account all the 
circumstances.  In my judgment, he failed to consider sufficiently, or indeed at all, the 
conduct of both parties.  He focused heavily on the Claimant’s failings, but he did not 
pay, in my judgment, sufficient attention to the communications between the parties 
before the CNF. 

47. It is in this respect that this case is, in fact, very different from Hillier.  In Hillier, the 
stage two submissions were made before any correspondence between Auxillis and 
Eldon.  In his judgment, DDJ Omoregie merely refers to the correspondence that I have 
already set out as an indication as to hire sometime in July or August 2017, but in my 
judgment, if one looks at the evidence before him, what had happened between the 
parties had gone far beyond a mere intimation of a claim.  There had been an 
intervention letter, a request by Eldon in terms telling the Claimant’s representatives to 
deal with Validus in relation to hire only, a request by Validus for details of the claim 
and then details of the claim sent to Validus.  The Deputy District Judge did not, in my 
judgment, refer to that, or grapple with the implications of that. 
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48. In this case, the issue is fairly stark.  It must have been clear to the Defendant that the 
CNF and stage two pack were wrong.  They knew there was a hire claim.  It seems to 
me that the balancing exercise to be conducted by the Deputy District Judge was 
whether compliance with the Protocol, given that it is a self-contained code, trumps all 
other considerations, or whether the Defendant should, in fact, benefit from the 
Claimant’s failure, for whatever reason, to include the hire claim in the CNF.  The DDJ 
did not address that issue. 

49. It appears to be true in this case that there was no industry agreement between these 
particular organisations, but the letter from Eldon of 30 November 2017 smacks very 
much of exploiting the Claimant’s solicitors’ error.  That fell, in my judgment, to be 
balanced up, which the DDJ failed to do.   

50. So for those reasons, namely taking into account an irrelevant consideration and not 
taking into account a relevant one, I consider that the DDJ’s decision was wrong and 
has to be set aside.  

(See separate transcript for proceedings after judgment) 

51. I now have to consider, having decided that the DDJ’s decision to strike out the claim 
cannot stand, whether to remit it to another District Judge to consider the application to 
strike out afresh, or whether, as I am invited to do by the Appellant in the Appellant’s 
Notice, to vary the order so as to dismiss the application to strike out. 

52. Mr Ferguson says that the application should go back, so that both limbs on which it 
was advanced, namely compromise and abuse, can be considered again.  I found that 
the DDJ did not consider or reach a decision on compromise. 

53. I have considered carefully whether that that issue needs to be ventilated again, but I 
have decided that it would be both unfair and disproportionate to send it back.  Firstly, 
the Defendant had its chance to argue the compromise claim properly before the DDJ 
and failed to do so.  The arguments that were put before the DDJ were really quite 
muddled and it seems wrong that the Defendant should have a second bite of the cherry 
to make good its case on compromise. 

54. On abuse of process, I have heard a great deal of argument and considered all the papers.  
The issues, as I have said, are the weighing-up of the compliance with the Protocol 
against the conduct of the parties.  It seems to me that I am in as good a position as 
another judge to make that decision, and whilst this is a claim for £26,000, it is not the 
largest credit hire claim one sees.  The application has been awaiting a decision now 
for coming on for two years, and it would be a real waste of court time and the parties’ 
money to have another hearing of it. 

55. As I have said, each case has to be decided on its own facts. It is obviously important 
that parties should comply with the Protocol but in the context of the circumstances of 
this case, with the correspondence and the invitation to deal with the credit hire claim 
between Auxillis and Validus, I do not consider that it was an abuse of process to bring 
this claim, notwithstanding the failure to tick the right boxes on the CNF and in the 
stage two settlement pack 
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56. But if I am wrong and bringing the claim did amount to an abuse of process, it would 
not in my judgment be proportionate to strike it out.  The Defendant has not been 
misled.  It might have hoped to have obtained a windfall, but it does not seem to me 
that in this case that is in accordance with the overriding objective. 

57. I will vary the DDJ’s order and the application to strike out is dismissed.   

(See separate transcript for proceedings after judgment) 

58. In terms of costs, the Claimant failed to serve a statement of costs in relation to the first 
hearing, either at the time or for this hearing and I am not minded to  award any costs 
for that hearing. 

59. As for the Claimant’s statement of costs filed for today’s hearing, I do not think that the 
solicitors’ time is excessive, save that I agree with Mr Ferguson that, frankly, we did 
not need either of them attending the hearing, given that very experienced counsel had 
been instructed.  I think there has to be some proportionality.  I am going to disallow 
their fees of attendance. 

60. As for counsel’s fees, I can see that this is an issue which is running between these 
parties and is coming up in various cases in various County Courts, and I can see it is a 
matter of importance to the parties.  Having said that, I think that counsel’s fees are 
rather high.  Taking a broad-brush approach, I am going to allow £10,000 plus VAT, 
as a global figure.   

61. In terms of the application for the Respondent to have some costs, because of the 
authorities bundle I am afraid that I am not minded to award any. 

62. The order will be that the, let us say “Defendant”, pays the Claimant’s costs of the 
appeal in the sum of £10,000 plus VAT.  Time for that? 

MR FERGUSON:  Your Honour, I do have to make a request that there is a stay of execution 

of the costs order, because I do believe it will be an order, a judgment that is appealed.  I 

am in your hands on that, Your Honour.  I am requested to ask for it.  I do not know how 

quickly the Court of Appeal are hearing permission to appeal requests, but I am requested 

to ask for the stay of execution on that order. 

 Answering your question directly, in any event, I would be asking for 28 days in 

the circumstances, given the climate that we are in, but I do make that request for an 

execution of the stay, pending --- 

JUDGE BACKHOUSE:  I see. Mr Williams? 

MR WILLIAMS:  Well, Your Honour, I say any question of stay should be left to the Court of 

Appeal.  There is no urgency here, nor is there any suggestion, because it is obvious 

that this case is being supported by Auxillis, which is a substantial company, that there 
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would be any difficulty with repayment.  The usual rule is that an appeal does not 

operate a stay, unless there is reason to suppose that there would be a change of 

circumstances that could not be reversed in the event of a successful appeal. In the 

COVID conditions, however, I am not going to say anything about 28 days. 

JUDGE BACKHOUSE:  Very well, I will make it 28 days, and if the Court of Appeal wishes 

to put a stay on it, so be it.  That is 4 November. 

(See separate transcript for further proceedings) 

--------------------- 

 

This judgment has been approved by the Judge. 
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